The fact that this exchange seems to keep repeating itself in a variety of different contexts involving battered women says something rather pessimistic about the process of Schneider's dialectic. At this point, one would hope that the feminist political vision had incorporated more of the voice of battered women and that battered women would be more able to view their lives as at once personal and political. Schneider critically explores the tension between the personal and the political. She is at her best when doing so. Instead of reaching for synthesis, however, she seems to call for retrenchment back into the purely political. At the end of her introduction, she announces her conclusion succinctly: "I conclude with the need to reaffirm the original vision of violence and gender equality that animated activist and legal work ..."2
After an explication, in Part I of this Review, of Schneider's comprehensive and sophisticated analysis of the issues surrounding battered women, I build on Schneider's analysis but draw a different conclusion. Part II argues that part of the reason that there has been too little synthesis of the political and personal visions is that legal feminism has resisted developing an appreciation for the role of personal relationships. Developing this appreciation requires reevaluating the roles that relationships, privacy, and men play in many women's lives. This means first coming to terms with some normative vision that includes an understanding of relationships. Feminism must recognize that many women still seem to want relationships more than they demand symmetrical distributions of economic and social power. Second, feminism must be more willing to evaluate the positive role that privacy can play in relationships. Privacy is something that most people appear to want in relationships. Accordingly, it may be unfair and counterproductive to expect battered women simply to relinquish their privacy in the name of politics. Third, coming to terms with the role of relationships in our lives means coming to terms with the likelihood that women cannot solve the problem of domestic violence on their own. If what women want is a world in which personal relationships can be meaningful and interdependent, then attacking the problem of domestic violence has to be about changing men as much as it is about empowering women. The psychological work being done with men in the area of domestic violence is political work even as it is personal work. Unless the masculine psychology that condones aggression is changed, battered women will be forced to choose between safety and involvement in personal relationships.
Elizabeth Schneider has done feminism a great service by writing this book. With diligence and honesty, she details just how complex and difficult these issues are. Any meaningful proposal to help battered women must wrestle with the paradoxes that she carefully explains. Any thoughtful analysis of feminism must understand the tensions between theory and practice. This Review is an attempt to reconcile some of the dilemmas that Schneider presents. Although it suggests an alternative course to the one Schneider prescribes, it wholeheartedly adopts Schneider's belief in the dialectic. Taking that dialectic seriously means formulating new, not simply rejecting old, understandings of personal relationships, privacy, and gender.
I. SCHNEIDER'S DIALECTICS
For anyone who has wondered why domestic violence remains such a prevalent problem, Elizabeth Schneider's book is an excellent place to start. As one who from the beginning of her legal career has been at the forefront of both the theoretical discussion 3 and practical lawyering 4 surrounding battered women, Schneider is ideally suited to explore what she calls the "tensions and paradoxes"' in this movement. She does so thoroughly.
The book is broken into four parts, all but the last containing three chapters each. The first part, "Domestic Violence as a Social and Legal Problem," starts with a brief introduction and then dives into history. Relying on the work of Linda Gordon 6 and Reva Siegel, 7 Schneider shows not only that domestic violence has always been a part of Western culture, 8 but that attempts to redress the problem legally have always run into the same sort of obstacles American reformers face today. During the nineteenth century, the legal understanding of marriage changed from a relationship of hierarchy, in which men had a legal right to control their wives physically, to a relationship of companionship. With that move from hierarchy to companionship came a veil of privacy that blocked the law's willingness to accept responsibility for domestic violence. Even when the law was willing to accept jurisdiction over domestic disputes, the most it was willing to do was punish the perpetrator. But then, as now, punishing the perpetrator without providing some sort of economic and social support for the victim left victims with an untenable choice. As Linda Gordon observed, "[g]iven a choice, [nineteenth-century domestic violence victims] might have preferred economic aid to prosecution of wife-beaters." 9 The essentially feminist nature of domestic violence work becomes obvious in this historical account because domestic violence is visible as a problem only when feminists have a voice. Thus, it was visible as an issue in the late nineteenth and early twentieth centuries, but, with no vibrant feminist community to articulate its harms, it died out as an issue for most of the middle part of the twentieth century. It was not until the early 1970s, with the rise of the second wave of feminism, that activists and newspapers began to make the issue real again.
Schneider describes the 1970s activism around domestic violence with admiration.'" Many domestic violence activists got their start in consciousness-raising groups, and they viewed the problem of battering as an inherently political problem. Battered women's shelters and organizations were sites for political organizing, and battered women were seen as political allies, not clients. Much of this has now changed. As more state money flowed into battered women's programs and as more sociologists and psychologists started studying the issue, battered women's shelters became places that provided services to clients, rather than places of activism. Battered women became psychologically damaged victims, not political recruits. The families in which the violence occurred became particular objects of study, not microcosms of a broader system of gender power. In short, what started as a political problem in the 1970s has become once again a personal one.
In the last chapter of Part I, "Dimensions of Feminist Lawmaking," Schneider dives into the theoretical dimensions of battering, particularly the relationship between rights and battered women's advocacy. It is in this chapter that she introduces the critical importance of State v. Wanrow, 2 a case that Schneider helped litigate. 3 Although Wanrow did not involve violence between intimates, it was formative in establishing the need to 9. Id. at 18 (quoting GORDON, supra note 6, at 257). 10. Id. at 20-22. 11. Id. at 21-22. 12. 559 P.2d 548 (Wash. 1977). 13. SCHNEIDER, supra note 1, at 30. integrate a distinct women's perspective into feminist lawmaking. Yvonne Wanrow was a Native American woman who killed a white man. She killed the man after he entered her babysitter's home, uninvited, while she and her children were there. Wanrow was on crutches at the time and had reason to believe that the intruder had already tried to molest one of her children. She shot him. In articulating Wanrow's claim of self-defense, her advocates needed to explain why it was necessary to think about the "self' and "defense" of a temporarily disabled woman of color as not necessarily the same as the "self' and "defense" associated with men. Feminist theory provided this explanation. A feminist understanding of Wanrow's "self' included incorporating her role as mother and caretaker, and a feminist understanding of her ability to defend herself included appreciating her physical inability to counter his strength with anything less than lethal force. She was at once more than one person as traditionally defined because her "self' included her children, and less able to defend herself as "defense" had been understood because of the physical advantage that her attacker had over her. In articulating Wanrow's perspective, Schneider and the other lawyers who worked on her case helped make the law appreciate that equal treatment did not necessarily mean identical treatment.
From Wanrow, Schneider moves on to a more abstract discussion of rights as they fit into the dialectical processes of lawmaking and politics. She notes the critical role that rights rhetoric can play in shaping public discourse and connecting individuals to a collective. By claiming a right that is held by many, an individual becomes part of that many. It is in this way that rights rhetoric is so important to the battered women's movement. As Schneider suggests, "[w]omen's rights discourse has linked the specific experience of women with the universal claim of rights-a potentially radical and transforming notion." 14 Without the collective identity that rights foster, Schneider argues, it is unlikely that the law would have started looking inside the family to find the violence that connects all those women claiming a right to be free from it.
Nonetheless, claims of right have their limitations, as Schneider acknowledges. Drawing on the lessons of a small town in Hawaii that has developed a particularly feminist approach to domestic violence, Schneider notes that, notwithstanding the power that rights rhetoric engenders, rights rhetoric often fails to provide meaningful help. Rights help to connect women with something other than their private relationships, but when that connection is to nothing more than a legal system with its promise of liberal autonomy, women may well end up preferring the violence of their private relationships. 5 There is an emptiness to the law's promise of rights. Rights give women freedom from violence, but fail to give them anything to which they can belong. This means that "[tihe rights claim in law is inevitably limited in practice." 16 Part II of Schneider's book is entitled "Theoretical Dimensions of Feminist Lawmaking." Each of the three chapters in this part introduces different theoretical dilemmas for the battered women's movement. The first is the fundamental problem of definition. What is it that people mean when they say a woman has been battered? By battery, does one mean only physical abuse, even though many of the women involved describe emotional abuse and fear as far more damaging and frightening than any physical contact? 7 Are women who are able to extract themselves from violent situations not really battered? What about the problem of essentialization? The community of battered women is a heterogeneous one, spanning class, race, and geography. 8 Not surprisingly, the strategies and reactions of women who are abused vary significantly. Asian and Latina women often do not report battery for fear of bringing shame on their families. 9 African-American women often do not report battery because history has taught them that the police will neither take them seriously nor afford any reported batterers the rights that they are due. 2°V ictims of lesbian battering are often ignored altogether. 2 This cultural variation suggests a problem with trying to encapsulate the experience of battered women at all. Yet it is politically essential to try to capture the experience of battered women as a distinct harm because, if battered women's advocates fail to develop a working definition of the problem, they cannot demand the resources and mobilization that they need to combat the violence. Hence a paradox: Battered women's advocates realize that it is at once impossible and essential to define the problem of battery.
The second theoretical dilemma that Schneider addresses is a common one for feminists: agency. 22 The debate over battered women's agency is 16 probably best exemplified in the debates about the question "Why didn't she leave?" What does women's continued presence in battering relationships say about their ability to act as their own agents? If they feel compelled to stay, does that make them incapable of protecting themselves? To help explain why many battered women do not leave, feminist lawmakers began to introduce evidence of Battered Women's Syndrome, 23 a combination of psychological reactions to battery that make women feel powerless to leave an abusive relationship. Battered Women's Syndrome helps to explain why some women stay in battering relationships, but it hardly answers questions about women's agency. The legal criticisms of Battered Women's Syndrome explain why. Relying on the syndrome reessentializes women as helpless in a way that contributes to stereotypes, 24 often excludes women of color, 25 and can easily backfire when the facts demonstrate (as they often do) that women actually exercise some agency. 26 Schneider concludes, as have many feminists before her, 27 example of how this legal treatment of family privacy keeps the law from providing the help that women need. In DeShaney, the Supreme Court held that the state had no affirmative duty to protect a child, Joshua DeShaney, who had been repeatedly beaten by his father, even though the state had been investigating the case for several years. 33 Since DeShaney, women abused by their partners have been treated in much the same way as was Joshua DeShaney, denied the right to claim that the state has a duty to protect them from the physical harm inflicted by people within the home. 34 Schneider ends this chapter, however, with warnings about simply making public that which has been thought of as private. She suggests that the politicization of and publicity surrounding battery has come with a cost, namely professionalization. With professionalization came increased accounting and regulation and a diminished ability to approach the issue as one of gender politics. Battered women's advocates defined the problem of abuse with enough particularity to bring the issue into public focus, but the bureaucratization that followed the public focus ironically reprivatized the issue. The social workers that began providing services and the dispute resolution processes implemented to help handle domestic disputes once again defined the issue as one of family and privacy, not one of equal rights. Hence the third theoretical dilemma presents a third paradox: By making domestic violence an increasingly public concern, advocates once again made it a private matter. 36 The last two parts of Schneider's book, "Implementing Feminist Lawmaking" and "Aspirations, Limits and Possibilities," are less 30 (1999)), Schneider acknowledges that protecting some notion of privacy may be important, but, given the tone of the chapter, it is hard to believe that her heart is in this acknowledgment. The importance of protecting some notion of privacy is discussed infra Section II.B.
36. This is, essentially, the political-becoming-personal problem that Schneider refers to earlier. See supra text accompanying notes 1-2. theoretical than the first but no less important. It is in the last two parts that she provides concrete examples of what happens in jury boxes, judges' chambers, and law offices when battered women appear in court. The first chapter of "Implementing Feminist Lawmaking" gives an overview of how many of the problems that battered women encounter are problems common to other feminist legal struggles. Thus, although women have been given opportunities to voice their experiences in court, they are often not heard. Why they are not heard is an important question. Schneider suggests that people do not hear women because it is simply too threatening to do so. 3 " Believing women, whether they are talking about sexual harassment, rape, or domestic violence, requires acknowledging the reality of violence. For women, this can feel too frightening; for men, it can feel too accusatory.
It is not only because women's stories are threatening, however, that judges and jurors disbelieve them. As Schneider explains, because the stories that battered women tell often do not conform to our cultural script for how truth emerges, they often seem false. 38 Battered women, like other victims of abuse, often tell their stories in bits and pieces, and the story changes as it comes out. This should not necessarily suggest that the women are lying. Various psychological devices readily account for why a woman's story would not emerge as one solid, permanent version of the truth. 39 Expert testimony can help educate the jury about how the truth is likely to emerge from victims of abuse, but expert testimony creates the same essentialization problem analyzed previously: An expert can tell the jury how a typical battered woman might respond in a manner different from that prescribed by the cultural script, but when the behavior in question fails to conform to either the cultural script or the alternative, expert-testimony script, the jury is still left disbelieving the woman. 4°I n the next two chapters of "Implementing Feminist Lawmaking,"
Schneider tackles the two most prominent legal issues in the battered women's movement. The first is the problem of battered women who kill their abusers. The second is the problem of battered women struggling to retain custody of their children. Quoting Martha Mahoney, Schneider acknowledges that "the needs of battered women in custody cases seem almost directly inverse to self-defense cases." 4 ' In the cases of women who kill, advocates must prove that the killing was the result of a kind of a dysfunctionality (something like "learned helplessness" 42) engendered by the abuse. In cases of women fighting to retain custody, advocates must prove functionality.
Schneider argues that the key to helping battered women who have killed their abusers is to see their actions as reasonable in light of their circumstances, not psychotic or the result of particularized weakness. 43 This position makes her particularly wary of Battered Women's Syndrome and the New Jersey Supreme Court's decision in State v. Kelly, 4 one of the first cases to admit expert Battered Women's Syndrome evidence. 45 She argues that the law should treat the battered woman who kills her abuser just as the law tends to see the man who, in the "heat of passion," kills his wife or her lover. 46 Just as judges tend to understand his circumstances sufficiently to view him sympathetically, even when they cannot condone his actions, so advocates too must work to make judges and juries understand a battered woman's circumstances sufficiently for them to view her sympathetically, without viewing her as a complete victim. Not only will this strategy better embody what Schneider calls "[tihe equal rights framework," 47 it will also allow women to rid themselves of the victimization stigma and the essentializing problems that have accompanied the use of Battered Women's Syndrome.
Schneider seems somewhat less clear about how to help battered women fighting to retain custody of their children. She argues that a father's abuse of the mother must be relevant in determining whether the father is entitled to custody, though she does not say whether this principle should follow because batterers will make bad fathers, 48 make, 49 or because to allow them to retain custody presumably involves some continuing contact with the mother."° She notes with sympathy the well-publicized case of Hedda Nussbaum, who, some argued, should have been prosecuted along with Joel Steinberg for the murder of their daughter."' Steinberg badly beat both Nussbaum and their daughter, but some feminists thought that Nussbaum should have been held responsible for failing to remove the child from the abusive environment. Battered women's advocates, with whom Schneider aligns herself, suggest that blaming Nussbaum was an archetypal example of blaming the victim. 52 Schneider sees a parallel problem in the case of Susan Smith, who killed her two-and four-year-old sons because her boyfriend did not want the burden of children. She suggests that the public failed to appreciate Smith's dilemma. From early childhood Smith had been taught that romantic love was the most important part of a woman's life. Caught between romantic love and motherly love, Smith chose romantic love. Without endorsing Smith's actions, Schneider suggests that a culture that celebrates romantic love to the extent that ours does shares responsibility for women who have difficulty protecting their children from the men whom those women are taught to love.
53
After recounting a litany of cases in which different state courts have addressed the problems of maternal custody for battered women, Schneider suggests that we cannot judge battered mothers' behavior fairly "[u]nless we place problems of motherhood and battering within a framework of gender socialization and subordination." 4 Schneider does not discuss the role of the child in such an analysis. In order to protect women's interests without abandoning the state's interest in children, feminists must frame the custody question as one in which the child's interests and the mother'sbut not the father's-are aligned. It is not clear how such a strategy would fit into Schneider's "equal rights framework." 55 49. This argument is rarely made in the custody context, because it suggests that parental behavior (or parental desert), not an assessment of what is in the child's best interest, should govern a custody decision.
50. Schneider does not consider this argument at all, but it is a potentially powerful one. If the only way to honor the father's parental rights is to endanger the life of another human being and to perpetuate tension between the parents, there is a strong argument that his interest in maintaining contact with his children is outweighed by society's interest in protecting the mother and the children. The most important determinant of children's mental health after divorce is the anxiety level of the custodial parent; if contact with parents increases the stress level of the custodial parent, it may well have a detrimental impact on children. In the fourth and final part of her book, "Aspirations, Limits and Possibilities," Schneider is more concrete. In "Engaging with the State," she explains how many battered women's advocates have moved from being suspicious of state involvement to being supportive of it. This shift helped secure passage of the Violence Against Women Act (VAWA), which provides significant funding for battered women's shelters, educational programs, and legal services. The move toward engaging with the state also led to greater support for mandatory arrest and no-drop policies that help ensure state prosecutions even when the domestic violence victim is hesitant to go forward. 56 In "Lawmaking as Education," Schneider looks with some specificity at the facts and personalities involved in the O.J. Simpson case and elucidates how both Judge Ito's evidentiary rulings and Marcia Clark's personal resistance to domestic violence (born of her own experiences with an abusive husband) helped obscure the battering that so fundamentally explained the facts of the case. She also discusses how the failure to secure a conviction in the Simpson case led to new public awareness of the problem of domestic violence and significant law reform proposals in many states. In "Education as Lawmaking," Schneider details experiences with her students in a class on domestic violence. She suggests that the legal classroom is an ideal way of trying to synthesize the problems she has been articulating by asking students to incorporate legal doctrine, hands-on experience with battered women, and their own understandings of how violence affects their lives to create new goals for the battered women's movement. The optimism that fills this chapter leaves one with the sense that Schneider remains fully committed to overcoming the tensions and paradoxes that the book presents.
Nonetheless, in her conclusion, Schneider emphasizes assimilation more than synthesis. She wants to eliminate the tensions and paradoxes by reembracing the original feminist vision that gave birth to the battered women's movement. Thus, she wants to subordinate the importance of relationship in women's lives, 58 further eradicate what she calls the "tenacity" of privacy, 59 and mobilize battered women into the core of 56. True to her dialectic process, though, Schneider also explains how both VAWA and mandatory arrest policies have costs. VAWA rhetoric tends to construe domestic violence as a crime problem, not a problem of gender power, and mandatory arrest policies tend to deny women their agency and increase the risk of retaliation.
57. SCHNEIDER, supra note 1, at 9 ("I conclude with the need to reaffirm the original vision of violence and gender equality that animated activist and legal work.").
58. In her conclusion, Schneider condemns the culture that "raises young girls to 'stand by their man' and that emphasizes marriage as more important for women than men. She also suggests that it is cultural conditioning, not the desire of women themselves, that leads some women to stay in abusive relationships. Id. at 231-32. 59. Id. at 87.
feminist sisters that they can still become. In the next Part, I suggest an alternative course.
II. COOPTATION OR UNDERTHEORIZATION
Throughout the book, Schneider emphasizes the need to integrate an "equal rights framework" into the battered women's movement. Despite her theoretical bent, she never really defines what she means by this. In particular, she does not elaborate on what aspects of feminism or "equal rights" are most important to the battered women's movement. When she writes about Wanrow, 6° it is clear that she believes that incorporating an equal rights perspective means incorporating how women's subjective experiences of fear, violence, and autonomy may be different from men's. In other instances, however, while careful to acknowledge women's subjective experiences, Schneider discounts the importance of these experiences, arguing instead that women's subjectivity is too much shaped by the patriarchal culture around them. 6 When she calls for a renewed faith in the original feminist political vision, she seems to be calling for a renewed activism to dismantle that patriarchal culture.
The dismantling of patriarchy is a goal with which no feminist can disagree, but feminists may well disagree about what dismantling patriarchy actually means and how best to accomplish it. Schneider seems to suggest that the problems the battered women's movement has encountered are the result of feminism being coopted, not feminism being undertheorized. This is somewhat unsatisfying to anyone familiar with feminist theory, because the question of whether the problem is one of cooptation or undertheorization may depend, in large part, on what Schneider means by feminist lawmaking and equal rights.
In this Part, I explore three areas that I suggest have been undertheorized, or at least too easily dismissed, in much feminist legal analysis of domestic violence. First, I argue that feminists must recognize the positive role that relationships play in our lives. Dismissing the positive aspects of relationships because many women find themselves in oppressive or violent ones can make feminist analysis appear blind to the actual needs and desires of many women. Ignoring the inevitability of relationships also leads courts to find pathology in women who fail to conform to traditional (and traditionally male) liberal notions of autonomy and independence. Second, I discuss the problem with dismissing privacy as a patriarchal construct that ineluctably harms women. Certainly, women 60. See supra text accompanying notes 12-13. 61. See, for instance, Schneider's discussion of Susan Smith, summarized supra text accompanying note 53.
have been harmed by the law's refusal to redress violence perpetrated in "private," but to condemn the idea of privacy because it can shelter harm is to ignore the important and positive role that privacy can play for women. A world in which the law had no respect for familial privacy would be a world in which women had no space to forge their own intimacies and no protection from state efforts to manipulate women's roles as mothers.
Finally, I suggest that feminism must do more than simply reveal the link between domestic violence and gender, and it must do more than demand punishment for domestic violence. It must work to transform the constructions of gender that excuse male violence. Transforming these constructions of gender will require working with abusers so that they come to internalize a personal understanding of how unacceptable domestic violence is. Thus, transforming gender means making the political personal, even as feminists make the personal political.
A. Relationship
In her recent article on patriarchy and inequality, Mary Becker suggests that the two most well-known and accepted feminist theories of equal rights are (1) formal equality, or liberal feminism, and (2) sex inequality, or dominance feminism. 62 The former is most widely associated with Supreme Court jurisprudence and early feminist legal scholarship. 63 The latter is most closely associated with Catharine MacKinnon.' If one had to place
Schneider's feminism in either of these camps, it would probably be placed in dominance feminism. 65 The inability of liberal feminism, with its emphasis on similar treatment and choice, to address the problems of (1989) [hereinafter MACKINNON, FEMINIST THEORY] (advocating an approach that forces the law to look at whether a given standard or practice subordinates women).
65. Schneider's reluctance to discuss with specificity the feminist theory on which she is building is a source of some frustration to the reader. Nonetheless, her emphasis on Wanrow, see supra text accompanying notes 12-13, and her recognition of the problems with concepts of "sexual symmetry or gender neutrality," SCHNEIDER, supra note 1, at 67, suggest that she is suspicious of the liberal feminist emphasis on similar treatment. private violence is fairly obvious. The problem is not that the law fails to treat battered women the same as it treats battered men, nor that the law prevents women from leaving violent situations. The problem is that women do not severely abuse men 66 and women do not want or do not feel able to leave. Forcing the law to treat women and men similarly and giving women the choice to leave will not enable the law better to understand or eliminate domestic violence.
Dominance feminism, with its emphasis on eradicating subordination, might do more to help the plight of battered women. At a minimum, dominance feminism highlights how domestic violence perpetuates sex discrimination because it brings into relief men's power over women. A dominance feminism analysis suggests that men use violence, just as they use other forms of power, to perpetuate difference and thereby assert control over women. 67 The horrific stories throughout Schneider's book and other analyses of domestic violence show how men use violence to demarcate difference: A man needs to make sure his spouse or partner stays in her place, does her job, and does not try to be like or equal to him. Moreover, the strong correlation between battery and rape 68 supports dominance feminism's core tenet that men sexualize hierarchy. 69 Thus, dominance feminism may tell us much about what domestic violence is and how it operates. The problem is that it tells us very little about what to do about it. MacKinnon's focus is on getting women more power, equal power. 70 It is not at all clear, however, that power is what women want in this situation. MacKinnon, and quite possibly Schneider, seem to assume that with more power, women will be able to choose what they want. As Katharine Bartlett points out, this assumption in and of itself suggests more of an allegiance to liberal ideology than MacKinnon likes to 66. Women do hit men, see infra note 152 and accompanying text, but only very rarely do they inflict the kind of pervasive and serious injury that men inflict on women.
67 [Vol. 110: 1459 admit.
7 1 If women need power because power enables choice, then power is important as a means of achieving choice, the liberal ideal. Yet, as suggested above, the liberal ideal hardly seems like the answer to domestic violence. The intransigence of the abuse is deeply related to feelings of interdependence, bonding, and love; ideals of autonomy, choice, and freedom do not speak very effectively to such issues.
It might be that if women had more social power, men would be too afraid to beat them for fear of retaliation, a kind of mutual-assureddestruction theory of domestic violence. After listening to the women who have lived through years of battery, though, one finds it hard to believe that what they want is the power to do this back. What they want is for it to stop.
73 They do not want to scare men as much as men scare them. They do not necessarily want to be in a position where they can just leave. 4 They want to be in relationships in which they forgive. 75 ., we also crave-because we also need-the capacity to trust one another, including those who are stronger than we are. The weak and the strong are in fact interdependent in this society .... The capacity to safely depend on another... is pursued as pleasure. When we test the limits of our capacity to trust ... we give battering relationships and men who do not batter want these kinds of relationships too. 77 To address the problem of domestic violence, feminism must address what relationships are and how they operate. It cannot simply adopt the liberal reification of autonomy and thereby discount the positive potential of and desire for relationships. Relationships of any kindplatonic, sexual, or familial-can be emotionally and physically dangerous, but they may also be inevitable or at least desirable.
Psychoanalytic research from the past several decades has revealed just how necessary relationships are to a healthy mental life. 78 Robin West suggests that this need and desire for relationships may be particularly powerful in women. 82 The potential for and process of pregnancy mean that most women must embrace the notion of relationship. Women who have been or ever want to be pregnant know or at least contemplate, in a way men may never, a fundamentally nonautonomous state of being. When pregnant and just after, women are depended upon by the embryo and infant. In meeting that dependency, women abdicate their expression to our desire to be able to trust someone who is strong and trustworthy-which may be a fully human, and not just female, need." (emphasis omitted)). West also suggests that sex itself can and quite possibly should involve a relinquishment of self-a giving of self that purposefully rejects a sense of autonomy. Robin L. West, Legitimating the Illegitimate: A Comment on Beyond Rape, 93 COLUM. L. REV. 1442, 1451 (1993) (" Ideally-and it may be an ideal worth holding on to-the 'self is given with the giving of sex; there is no clear differentiation between the sex given and the giving and receiving self.").
77. For a survey of men who argue that relationships provide men, as well as women, critical fora for interdependency, selflessness, and nonautonomous states of being, see LAURENCE Men who invest heavily in caretaking, particularly in the caretaking of a completely helpless infant, may come to experience something like this lack of autonomy. If they do, they, along with many women, render themselves nonautonomous. This is so not only because others come to depend completely on them, but because in meeting the needs of dependent others, caretakers become dependent. "[C]aretakers... are tied into intimate relationships with their dependents. The very process of assuming caretaking responsibilities creates dependency in the caretaker-she needs some social structure to provide the means to care for others." ' Leaving aside the question of whether women's quest for relationship is biologically driven and different from men's because of women's biological difference, the fact is that many women and arguably all caretakers have very powerful needs for relationship. Recognizing this need for relationship is a problem for both liberal and radical feminism, because both of these strands of feminism, at their cores, reify notions of female autonomy and choice. As West notes, "[t]he goals the liberal and radical seek-increased freedom and increased equality, respectively-are surely intended to benefit.., the well-being of autonomous creatures. These goals will simply not serve women, if women are not 'autonomous."' 8 5 The response of liberal feminists has largely been to deny that women are different from men with regard to relationship and autonomy. 86 The response of the dominance feminists has been to suggest that even if women are not autonomous, they should seek to become so and they will inevitably become so if they gain equal power. As West points out, though, this dominance view is just as assimilationist as any formal equality view. Becker and West both argue that a feminism that valued relationship more and autonomy and choice less would better serve women's needs. 8 The experiences of the battered women's movement provide ample support for their position. The liberal and radical assumption that autonomy is a goal that all human beings share is arguably the main assumption that has led the courts and society as a whole to ask the wrong question of battered women. If the law valued relationship more, it would never ask, "Why didn't you leave?" For anyone who values relationship, it is perfectly obvious why the battered woman didn't leave. She was in a relationship that she cared about deeply, through which she understood who she was, with which she helped situate herself in a community, and in which she was (maybe) raising her children. t 9 She did not leave because leaving is often as frightening as staying. Women may also not leave because they know that by leaving they will provoke an aggravated rage in their abusers. However dangerous it is for a woman to stay, it may be more dangerous for her to leave." Many of the self-defense cases reveal that abusers tracked down their partners and proceeded to beat them more severely upon finding them. 9 ' This is what Martha Mahoney documents in her discussion of separation assault. 92 Not all of the self-defense cases involve past evidence of separation assault, however, and some involve women who voluntarily resume relationships with their abusers. 93 Women may do this because their alternatives seem so limited, but that is precisely the point that the law needs to appreciate. As the experience of the Hawaii town demonstrates, 94 battered women may value connection more than they value safety. A potentially violent relationship may feel better than a life alone. If the law sees this preference as pathological, it may be because the law fails to appreciate just how primary relationships are to our lives. 89. Naomi Cahn points out that the question "Why didn't she leave?" is particularly damaging to women seeking custody of their children because the fact that a woman did not leave leads judges to conclude that any claims of abuse she makes are false. Thus, judges see such women as uncooperative, "bad" parents who should not get custody. Naomi R. Seeing relationships as primary to the construction of self would also lead the law to ask the question that it has never really asked: "Why does he do this?" If relationship were the ideal, or at a minimum, considered a valuable state of being, the abnormality would be the person who destroys the relationship with relentless, life-threatening violence, not the person who values the relationship enough to withstand remarkable pain and abuse. 95 Schneider acknowledges that the law should focus more on why men hit and less on why women do not leave, 96 but she does not link the desired shift to acceptance of and support for relationship. Instead, Schneider seems to accept traditional feminism's reification of autonomy. She suggests that women who feel so strongly about relationships have been coopted by a sexist culture that overemphasizes the importance of relationship for women. 97 She is certainly right in pointing out the disconnect between the emphasis that popular culture places on the importance of love and relationship and the way in which the law seems to ignore what relationship might actually mean. 98 There is also a disconnect, however, between what traditional feminist theories seem to assume about the desirability of autonomy and what women actually experience as desirable.
Taking relationship seriously could also have a concrete doctrinal impact for battered women. The self-defense claims of battered women who kill their abusers are often defeated on imminence grounds. Traditionally, in order to make a valid claim of self-defense, "the defendant [had to] reasonably believe his [sic] adversary's unlawful violence to be almost immediately forthcoming." 99 Although this imminence requirement is generally thought to be a sound idea for self-defense doctrine," it presents a serious roadblock for battered women who retaliate with deadly force when their abuser is not immediately aggressing against them.'' Much of the debate about the self-defense doctrine in the context of 95 battered women has focused on whether an objective or subjective standard should be applied to the woman's belief in the imminence of the attack. Critics of objectivity suggest that it is rigid and usually rooted in male norms.'°2 A purely subjective standard, on the other hand, fails to root the woman's defense in the context of gender power generally or battered women in particular; it focuses exclusively on the individual woman claiming the defense. 1 " 3 Schneider challenges the subjective/objective dichotomy and suggests that a proper standard should incorporate both an individualized and a group component." An alternative course is to ask courts to confront the reality of relationship. If courts took relationships as a given, again, as a kind of ideal, then a requirement of any objective or subjective belief in imminence would be misplaced. Why should the law require immediacy in the context of an ongoing relationship? In nonrelationship situations, the law requires imminence because by doing so it ensures that someone who can avoid using deadly force by extracting himself or herself from the situation will do so. One cannot simply extract oneself from an ongoing relationship, however. A relationship in which one could do that would not be a relationship marked by mutual interdependence, a lack of autonomy, or love."' The relationship itself, not necessarily the victim's status as a woman or a battered woman, makes imminence an inappropriate requirement. This approach also suggests that although Wanrow has some relevance for battered women, its value is limited. It may not be the landmark domestic violence case that Schneider's treatment of it suggests. The feminist arguments in Wanrow forced the court to appreciate that women may need to use deadly force when men do not because, for many women fighting against much larger men, anything less than deadly force will be no defense at all. 07 Their only choices are passivity or deadly force. Thus, Wanrow is helpful to battered women to the extent that courts reject selfdefense claims when the abuser's attack was not significantly more violent than previous attacks through which the victim lived. 105. As Schneider's stories make clear, the sad fact is that a relationship marked by mutual interdependence, lack of autonomy, and love can also be marked by violence.
106. Eliminating imminence in this way is not the same as saying that because women value relationship more, they should be excused when they do not leave. Anne Coughlin tentatively suggests that such an argument could follow from Carol Gilligan's work. Anne M. Coughlin, Excusing Women, 82 CAL. L. REv. 1, 88-89 (1994). Eliminating imminence suggests that the law should honor relationship more, regardless of whether women and men do so differently.
107. State v. Wanrow, 559 P.2d 548, 558 (Wash. 1977) ("In our society women suffer from a conspicuous lack of access to training in and the means of developing those skills necessary to effectively repel a male assailant without resorting to the use of deadly weapons.").
speak to the imminence problem. Yvette Wanrow was not in a relationship with the man whom she killed. He had entered another's home uninvited and approached her. From that trespass and positioning, Wanrow may well have been able to infer that harm was imminent.1 0 8 Most battered women should not even have to make such an inference. Regardless of whether her spouse's next attack is imminent, the law should not expect her to leave.
There is too much relationship there.
B. Privacy
Incorporating the importance of relationship into feminist theory also means coming to terms with the role of privacy in our lives. There is a strong, if not obvious, link between relationship and privacy. Those who have written about the importance of familial relationships (both romantic and parental) have argued that because relationships provide an opportunity to reshape the self, and an opportunity to experience a kind of organic selflessness,"° relationships need freedom from state interference." 0 If the state defines what relationships are or how they are to be lived, those relationships cease to be fora for true self-expression and true altruism. If they are to thrive, relationships must, to a certain extent, be left alone.
There is, of course, a vigorous feminist critique of this line of argument."' Schneider has been at the forefront of this critique." 2 According to this critique, by keeping relationships private, the law shields from view the inequality and abuse so rampant in many relationships. 112. Schneider, The Violence of Privacy, supra note 3 (explaining how the privacy doctrine hides violence against women).
Schneider entitles the chapter of the book in which she continues this critique "The Violence of Privacy." I 3 It is a remarkably effective title because it focuses our attention on the dangers of privacy, but it is also, albeit on purpose, inaccurate. It is not privacy that is violent; it is relationship. Undoubtedly, this is what makes Schneider and others so wary of relationships, but, if feminists are to accept relationships as part of their lives, they must acknowledge that they can be violent. They also must acknowledge that most people, in most relationships, desire some privacy.
Ruth Gavison argues that "that which is intimate, that which may be related to an individual's self-identity or personhood, and that which is selfregarding, affecting only the individual (or his close and voluntary associates)" can and possibly should create "presumptive entitlements to inaccessibility and noninterference." 14 Gavison is not addressing her argument specifically to the problem of domestic violence, and indeed concedes that violence within a relationship should be sufficient reason to overcome a presumption of privacy," 5 but her broader point is critical for the battered women's movement. "[M]ost of us feel that there are aspects of our lives which are 'private' and 'personal,' and thus should not be accessible to others without our consent; they should not be matters dealt with by the public .... 6 In other words, most of us affirmatively want some privacy. Most of us do not affirmatively want violence. That is why calling privacy violent is problematic. It is problematic in the same way that suggesting that most heterosexual intercourse is rape " ' is problematic. Many women want heterosexual intercourse. No woman wants to be raped. Focusing on how privacy can be violent is important just as focusing on how heterosexual sex can be rape is important, but to dismiss all privacy as violent and all intercourse as rape is to deny the desires and experiences of many women.' 18 It is also to avoid the difficult yet essential task of defining with more specificity exactly when and what it is that makes a desire for privacy inappropriate or an acceptance of heterosexual sex oppressive.
There is both rhetorical and real political power in articulating the extreme. To claim that all privacy is violent and all sex is rape is to demand a response with proof that some privacy is acceptable, as is some heterosexual sex. Articulating those responses is as important a feminist project as articulating the extreme, however. Some writers have tried to do this. As indicated, Anita Allen and Ruth Gavison have analyzed the importance of privacy in our lives." 9 In doing so, they implicitly question Schneider's condemnation of privacy doctrine. Martha Chamallas, Lynne Henderson, and Lois Pineau have all tried to articulate what positive heterosexual encounters might look like.
2° Despite the difficulty in these tasks and the inevitable imperfections in any definitions that emerge, this work is essential. A movement that spouts the extreme while many people, including the elites within that movement, continue to enjoy heterosexual relationships that involve some degree of privacy, runs the risk of becoming hypocritical and soon obsolete.
Moreover, privacy may be most important to the least elite. Kimberld Crenshaw writes that " [t]he home is not simply a man's castle in the patriarchal sense, but may also function as a safe haven from the indignities of life in a racist society." "' Families construed as distinct entities, the relationships within which often function differently than relationships between commercial actors or strangers, act as crucial sources of cultural identity.
2 ' For communities of color, and particularly for women within those communities, families have been critical sources of support and growth. 2 3 They have served as key bases of resistance precisely because they are objectively and subjectively distinct from the public sphere. This could well explain why the original feminist call to tear down all walls of privacy rang hollow in many communities of color. It asked women in those communities to forfeit that whikh had given them such strength.
When activists concerned about battered women say to those women, "It feels private, but it really is political, you shouldn't think of it as private," they ask battered women to relinquish that which few others are willing to relinquish. Most people would rather think of their families and personal lives as private. Who relishes the idea of bringing a divorce dispute or a custody dispute or any intrafamily fight into the open? It may be necessary to do this at times if one needs the state to help resolve those disputes. It certainly will be necessary for battered women to do this if they are to get the state's help in stopping their batterers, but the battered women's movement must be sensitive to how difficult it is for abused women to let go of an identity and private space that those lucky enough not to be in abusive relationships can still cherish. This is what makes Schneider's obvious distrust of social workers and psychologists unfortunate. Schneider mourns the depoliticization of the battered women's movement and the accompanying infiltration by social workers and psychologists. Yet, if we take seriously what battered women have to give up when they leave the privacy of their relationships, if we recognize that they are leaving not only what is harmful but also what they have perceived as their identity, it seems entirely humane and necessary that they be afforded counseling and support that still feels, to them, private. 1 24 Privacy is important in women's lives for another reason, as well, a reason central to domestic violence litigation. It is through privacy doctrine that parents have secured freedom from state interference with childrearing. When it comes to issues of battered women retaining custody of their children, privacy doctrine may well be battered women's best friend.
Most parents have the right to socialize their children "in the way [they] should go." 25 They have the right to discipline their children, 2 6 to educate their children,' 27 to choose medical treatment 2 8 and religious traditions 12 9 for their children, and to choose where and how their children 124. I do not mean to suggest that all of the social science investigation and analysis of domestic violence has served women well. Much of it has focused far too much on the victims' rather than the batterers' pathology. Mahoney, supra note 24, at 27 & nn.101-02. Some of it continues to see reconciliation as a goal even when there are clear signs that reconciliation would be much too dangerous. Id. at 48 & n.222. Nonetheless, to suggest that political activism, not more private forms of counseling, can better meet battered women's needs is inappropriately to discount the desire for privacy that most people have.
125. Prince v. Massachusetts, 321 U.S. 158, 164 (1944 live. ' 3 These rights are essentially privacy rights, negative rights to be free from state interference.' Although these negative rights are often not extended to one parent at the expense of another parent,"' they can be if a court places a premium on stability for the child. This means that one parent can be granted the presumption that he or she is acting in a child ' That is why DeShaney is a harder case than Schneider, and many others,' 4 ' suggest. The Court in DeShaney held that "a State's failure to protect an individual against private violence simply does not constitute a violation of the Due Process Clause." 142 Schneider writes that "[t]he majority opinion reflects a crabbed view of the world that reasserts a clear distinction between public and private: family violence is private and therefore iunune from state scrutiny." i' It is not at all clear, however, that battered women who are mothers want the distinction between public and private to disappear. As Anita Allen writes, "[t]he solution to domestic violence and the DeShaney problem of public neglect of private violence is not to end families and seclusion, but to make better use of evidence of chronic violence." " Women are the primary caretakers of most children. Single women, and especially poor single women, are likely to be the most subject to interference from court and legislative judgements. That Joshua DeShaney was in the care of his father is a rarity.
1 45 To suggest that the state should not be mindful of the line between public and private is to invite the state into the homes of thousands of women with children; it is to invite the state to bring with it classed and raced notions of proper parenting; and it is to invite the state to decide that a battered woman should not be able to retain custody of her children because she does not meet the state's standard of good parenting.
I do not mean to suggest that DeShaney was rightly decided. The preexisting involvement of the state may well have created a duty to Joshua that was violated by the state's subsequent laxity in checking on him. It is the preexisting involvement, though, and the manifest evidence of ongoing violence, that should trigger state responsibility and trump a presumption of privacy. If the state has every right to interfere without preexisting involvement or evidence of violence, it has every right to evaluate whether Hedda Nussbaum, 4 ' Sharon Bottoms,"' and the thousands of poor women of color who struggle to feed and rear their children 48 are actually meeting the state's standard for proper parenting.
There is no doubt that traditional veils of privacy have prevented many women from getting the help that they deserve. What we must be seeking... is preservation of the language of the personal . . . ." "' In respecting the dialectical process that Schneider rightly argues governs this area, we must see how the political is personal just as we see how the personal is political-and we must work for a solution that values both the personal and the political.
C. Gender
Schneider repeatedly criticizes our culture's denial of the link between domestic violence and gender, 5° but she also acknowledges that battering is "part of larger problems of power and control within intimate relationships." 151 Thus, battering is about gender, but it is not only about gender, or at least it is not only about being gendered male. Issues of power and control may be central in any relationship. This could explain why women hit men and why women hit women.' 52 As one study noted, "the same characteristics we saw making the family violence-prone also serve to make the family a warm, supportive, and intimate environment." 153 The closeness that engenders support and intimacy can also engender frustration and anger.
Where, then, does gender fit into the analysis? Schneider is not very specific on this point. It seems clear, though, that one of the primary ways in which gender affects issues of domestic violence is in its ability to excuse the conduct. Defense attorneys often use gendered caricatures to portray a battered woman as somehow deserving of the violence she endured.' 54 This strategy can be successful because "many people have biases about the nagging, provocative wife who deserves to be slapped around." ' Interviews with abusive men demonstrate a comparable allegiance to gender roles. Explaining an abusive role-play they have just witnessed, men in a counseling session describe the reasons for the violence this way: "He's the boss." "His needs are more important." "She should take care of the cooking and the cleaning." "She shouldn't argue with him.
She should do what he says." 156 In another study, seventy-eight percent of the abusive men justified their conduct in light of their wives' failure to fulfill the obligations of a "good wife." 157 In other words, women are held responsible for their own abuse if they fail to comply with gender roles.
There are, again, important parallels to rape here. The most comprehensive study of general attitudes toward rape found that sixty-six percent of one sample group believed that women's behavior and appearance provoke rape.' Another study found that "most respondents, including victims, saw women's behavior and/or appearance as the second most frequent cause of rape." "' Published reactions to various kinds of rape suggest that people are often reluctant to blame men who rape. Jurors and bystanders excuse men, claiming that they "didn't want to ruin these boys' lives," 160 that "[t]he guys are human," 1 1 and that what the men did was not really rape. 62 Because "boys will be boys," their behavior is accepted. As is the case with domestic violence, so in the case of rape;
women who transgress certain social gender roles deserve what they get, and the men who give it to them deserve to be excused.
Focusing on gender as an excuse for the conduct, rather than gender as the cause of the conduct, 163 helps avoid the debate about who beats whom more and why. 64 It also suggests that the intractability of domestic violence as a problem may have as much to do with gender norms as with notions of privacy. Whatever norm or law tells men that battery is wrong is counteracted by gender norms that reaffirm their right to control and their partners' duty to obey, just as whatever norm or law tells men that rape is wrong is counteracted by gender norms that encourage male sexual aggression and limit the range of permissible female behavior. In order to attack the problem, therefore, the law needs to do more than just label domestic battery and rape wrong: It has to challenge the constructions of masculinity that excuse them. Transforming deeply rooted gender constructions like this is not easy; it is significantly more complex than simply declaring the behavior wrongful or felonious. Gender norms are "sticky norms" -norms highly resistant to change. 6 5 Part of the reason they are sticky is that they are so well internalized. Simply declaring wrongful that which has not been seen as wrongful and that which, as gendered, may be deeply embedded in notions of self-identity is not likely to be a very effective means of combating the norm.
1 66 As Dan Kahan has recently argued, if the law punishes an action more severely than the average decisionmaker would, it is quite likely that there will be widespread underenforcement of the law. 167 No one wants to enforce a law that she does not view as just or fair. This problem is particularly significant in the domestic violence area because it is not only legal decisionmakers (police officers, judges, prosecutors) who may view the law as too harsh, it is often the victims themselves. As Eve Buzawa and Carl Buzawa have suggested, the chief deterrent effect of mandatory arrest policies may well be their tendency to deter calls to police, not to deter the conduct in question. 68 Schneider discusses some of the problems with mandatory arrest policies, but she focuses more on how they are paternalistic and disempowering to women, 169 not on how they may fail to change the gender norms that need changing.
Kahan suggests a "gentle nudge" approach to sticky norms. He argues that less severe laws are much more likely to be enforced and thus much more likely to have at least some influence. The small amount of influence they have grows over time as enforcement increases and thereby works to change the underlying norms. Some of the approaches he suggests in the domestic violence area include shaming sanctions, publicity campaigns aimed at attacking the "manliness" of battering behavior, and greater enforcement of civil and criminal contempt remedies for violation of protective orders."' Other approaches might include providing services for both victims and offenders and funding more comprehensive rehabilitation programs. ' The point of these programs has to be about more than punishment; it has to be about transforming that which has been associated with the masculine into the unmasculine and the unacceptable, both to society at large and to the individuals involved.
Many feminists may resist such programs because they seem to minimize the punishment of abusers. It is far from clear that severe punishments can provide women with what they need, however. That is part of the problem with Schneider hanging her hopes on the original feminist visions. However horrendous male battering may be, however much misogynistic gender norms may explain its prevalence, however much it may be a political problem, it is also a personal problem. It is a problem involving relationships and privacy and deeply internalized notions of gender. Many women victims want their abusers to change more than they want the relationship to end. They want the abuse to stop, but they do not want their abuser in jail. They want to feel less economically dependent on their abusers, but they do not necessarily want to be independent. They want to change and they want their men to change, but they do not want to abandon completely their sense of who they are and what their relationship can be. If taking women seriously is central to feminist method, then feminist lawmaking must work to transform, not merely punish, male batterers.
III. CONCLUSION
Women like Elizabeth Schneider, who have devoted much of their legal careers to helping battered women, have taught us a great deal about the limitations of theoretical visions. Battered Women and Feminist Lawmaking explores those limitations. In doing so, it forces feminists to look anew at their theories and to listen more closely to the voices of the women they want to protect. As Schneider makes absolutely clear, there are no easy solutions. Every reform effort must be mindful of normative goals, practical realities and possible counterreactions. This Review has offered both theoretical revisions and practical suggestions in three different areas affecting battered women. The ideas offered urge new legal and social constructions of relationship, privacy, and gender roles. First, incorporating a normative commitment to relationships should allow the law to shift its inquiry from women who do not leave battering relationships to the men who riddle those relationships with abusive behavior. Legal respect for 170. Kahan relationships should also lead to a modification, if not elimination, of the imminence requirement in cases of women who kill their abusers in self defense. Second, respecting the positive role that privacy can and does play in familial relationships should facilitate efforts to reach battered women who resist the call to make their personal traumas public. Without respect for privacy and an accompanying skepticism about state and other public interference, the battered women's movement runs the risk of alienating the women it most needs to help and undermining battered women's legitimate claims to custody. Finally, this Review endorses innovative, potentially lenient, probably controversial, but necessarily more widely enforced responses to battery. These responses must target not only the wrong of battering behavior but also the internalized gender norms that tend to excuse the behavior. Transforming such personal understandings of gender is likely to be slow and arduous work. It is not the kind of work that brings easily measured political victories. It may be the kind of work that is essential, however, if we are to work toward a world in which violence no longer undermines the relationships and privacy that so many women want.
